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This leaflet tells you about the law if you are living with a partner but
are neither married nor in a civil partnership. It covers both same-sex
(gay or lesbian) couples and male-female couples.

How is living together different from being married? 3
Setting up home 3
Making a ‘living-together agreement’ 7
When you are living together 8
If you or your partner dies 9
State benefits for people living together 11
Tax matters 11
Pensions 12
If you split up 13
Arrangements if you have children 15
Sorting out the home 19
Sorting out other items you own 22
Dealing with emergencies 23
Terms used in matters to do with living together 24
Further help 25

The leaflets in this series give you an outline of your legal rights. They are not a complete
guide to the law and are not intended to be a guide to how the law will apply to you or to
any specific situation. The leaflets are regularly updated but the law may have changed
since this was printed, so information in it may be incorrect or out of date.

If you have a problem, you will need to get more information or personal advice to work out
the best way to solve it. See ‘Further help’ on page 25 for sources of information and advice.



How is living together different
from being married?

As ‘cohabitants’ (people living
together), you do not fit easily into
the legal system. In a few areas of
law you are treated as if you are
married, but in most others you are
treated differently.

It isimportant to understand that
living together does not give you
legal rights over each other, or
legal duties or responsibilities to
each other.

The idea of a ‘common-law wife’

or a ‘common-law marriage’ is a
myth. Neither of you can claim
maintenance, for instance, however
long you have lived together. And

if one of you dies, the other has

no automatic right to inherit their

property.
This leaflet deals with your legal
position in three sections:

® Setting up home — see right.

® When you are living
together — see page 8.

e |f you split up — see page 13.

What if we register our
partnership?

The Civil Partnership Act, which
came into force in December 2005,
allows same-sex couples to register
their partnership in a similar way to
a civil marriage. In law, couples who
register their partnership are treated
in almost every way as if they are
married. However, civil partnership
is only for same-sex couples —
male-female couples cannot register
their partnership.

Setting up home

If you sort out your legal position
properly when you start living
together, it saves a great deal of
difficulty and legal costs if you do
eventually split up.

It helps to be clear with each other
about what you are agreeing to at the
start, and what you both think is fair.
It can be difficult to talk about this
because it may feel as though you
don’t trust each other. But if you
don’t discuss it, things are much
more likely to go wrong later.
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The home you share

There are four main ways in which
people arrange to live together:

® buying somewhere together;
® renting somewhere together;

® moving into a property that
one of you owns; or

® moving into a property
that one of you rents.

In each situation the law is different,
as described in the rest of this section.

Buying somewhere together

You need to choose whether you are
going to hold the property as a ‘joint
tenancy’ or a ‘tenancy in common’.
These are technical legal terms, but

it isimportant to understand the
difference between them. The word
‘tenancy’ here does not mean that you
are renting the property: it is the legal
term for ‘holding’ land and property.

® Joint tenancy means you each
hold an equal half share in the
home but, as long as the joint
tenancy exists, neither of you can
take the other person’s share. If
one of you dies, the other person
automatically inherits the whole
of the property. You cannot
leave your share to someone
else in your will and you cannot
change the shares you each
hold unless you both agree.

® Tenancy in common means you
hold the property in shares and
you can state how much you each
hold when you buy the property.
For example, one of you could
have 60 per cent and the other
40 per cent. If you don't state
this, the law normally says the
shares are equal. The shares are
separate, so when you die your
share is passed on according to
what your will states. If you die
without a will, it passes to your
next of kin. If you don’t make a
will leaving your share to your
partner, he or she could end up
holding the home in common with
your nearest relative or relatives,
who may try to sell the property.

If you are each contributing equally
and feel sure that you want your
partner to have the whole of the
home if you die, then a joint tenancy
may be right for you.

If you are not contributing equally

and want to make sure your share is
kept safe for you and the people you
choose as your successors, then a
tenancy in common is probably better.
If one of you is putting in a lump sum
and the other is paying a mortgage,
you need to think about how you
divide the ownership fairly.
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The solicitor acting for you when you
buy the home should be able to give
you legal advice about how you both
stand. You may each need to consult
separate solicitors to make sure your
rights are properly taken care of. Don't
be persuaded to go for a joint tenancy
just because it is the simplest option.

However you hold the property, you
need to ensure that the paperwork sets
out clearly how you hold it and your
wishes for the future.

Renting somewhere together

Renting a property together is easier in
legal terms than buying one. A tenancy
agreement that names you both treats
you equally. But this does not mean in
law that each of you has to pay only
half the rent — if one of you does not pay
their share, the other person is legally
responsible for all the rent. This is called
being ‘jointly and severally liable’. It
applies to most types of debt that you
take on as a couple in your joint names,
as well as to the rent.

Moving into a property owned
by your partner

If you move into your partner’s home,
this does not give you any rights in the
home. So if the home has to be sold, you
have no right to stop this happening or
to stay living there.

Your partner can give you rights

in the home if you both agree to
share the ownership. If you contribute
to the home by helping to pay for

it or doing work on it, then the
situation is more complicated. Your
rights depend on what you have
agreed together. Sometimes it is

hard to work out what exactly you
have both agreed to verbally. You may
have different views about what was
agreed, or find it hard to remember
what you both said.

If you want to avoid a legal dispute,
which is likely to be long and costly,
you should try to make any
agreement between you clear—
ideally, write it down.
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Moving into a property that
one of you rents

You will need to check the tenancy
agreement to make sure you are
allowed to have someone else living
with you in the house or flat. You may
need to get the landlord’s consent
(agreement) first. If you rent from the
local council you probably don’t need
its consent for your partner to move in,
but it would be a good idea to tell the
council’s housing office and housing
benefit department.

The landlord’s consent will give your
partner rights in the home only if
their name is added to the tenancy
agreement or the rent book. If the
landlord allows you to add their name,
you then become joint tenants of the
home, and are ‘jointly and severally
liable’ for the rent.

You have a legal right to stay in the
home only if you are added to the
tenancy agreement. Otherwise the
landlord or (if your relationship ends)
your partner could make you leave.
Your only option in this situation
would be to apply to court to establish
a ‘right of occupation’.
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Buying and paying for other
things together

The law says that if you take on a

debt jointly, then you will be ‘jointly
and severally liable’ for it. This means
that if one of you does not pay his

or her share, the other can be made
to pay the whole lot. This can cause
problems if you split up and one of
you is left facing all the debts. Similar
rules apply to utility bills, such as gas
and electricity bills.

Insurance companies generally treat
married and unmarried couples
differently for things like car and
household insurance. Make sure any
policy taken out by one of you covers
the other, if this is what you need

it to do. You must never say or
suggest to an insurance company
that you are married to your partner
when you are not. If you do, and the
company finds out, it may refuse to
pay any claim you make.



Making a 'living-together
agreement’

Making a living-together agreement
is a good idea because it is a way of
clearly recording what you have both
agreed to. If you ever split up, it helps
to prove what you agreed together,
preventing costly arguments. You
can also make the promises in such
an agreement binding, like a legal
contract, if it is drawn up as a ‘deed’
(a formal legal document which is
like a contract).

You can write down all the things you
agree —about who will pay for what
and how you will share the home. You
can say what you think would be fair
if you split up.

You cannot legally stop each other
going to court and trying to get a
different result, but there are several
good reasons for trying to make a
living-together agreement.

@ |t helps you to get a lot of issues
clear at the outset — if you don't,
these can cause arguments later.

@ |t helps you both to think
about the future and how
you see your relationship.

e |f you do split up and you go
to court, the court will look at
what you agreed together. The
court is likely to uphold what
was written in the agreement.

Does a living-together agreement
have to be in a set form?

No. There are several books you can
buy with legal ‘precedents’ (templates
or guide forms) that you can use, but

you can write the agreement in any

way you like. The Advice Services
Alliance website has practical advice
about this (see ‘Further help’ on
page 25). It would be a good idea to
take legal advice to make sure the
document covers all the important
areas and is legally watertight. Make
sure you both sign and date it, and
keep a copy somewhere safe.

Having a child or changing your job or
home could change the basis of your
original agreement. If your lives change
in a way that you did not foresee, you
may need to change the agreement to
reflect this. It is a good idea in any case
to review the agreement every two or
three years to make sure that it still
meets your needs and is fair.

Living Together and your Rights if you Separate 7



When you are living together

This section highlights the law in
various areas where your situation
differs from that of a married couple.
It also tells you what you can do to
protect each other and your children,
if this is possible.

If you have children

An unmarried mother has ‘parental
responsibility’ automatically for her
children. Parental responsibility is the
legal term that means all the rights and
duties of parenthood. The child’s father

can only share parental responsibility if:

@ he later marries the mother;

e the child’s birth was registered
on or after 1 December 2003
and he is named on the birth
certificate as the father;

e the child’s birth was registered
before 1 December 2003 and
no father’s name was included
on the birth certificate, but the
birth has been re-registered
and the father’s name added;

® the parents enter into a ‘parental
responsibility agreement’;
® a court makes an order for

parental responsibility; or

e the father gets a ‘residence
order’ (a court order that says
who a child will live with).
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Same-sex couples who become

civil partners can share parental
responsibility for a child either by
entering into a parental responsibility
agreement, or by getting a court
order for parental responsibility.

Do we both need parental
responsibility?

In normal everyday life it makes little
difference whether you both have
parental responsibility. A parent who
has it can delegate it (pass it on) to
another adult. In an emergency any
adult can take action to protect a child
in his or her care. But in more formal
situations, such as giving consent to
medical treatment for the child, only
an adult with parental responsibility
can do this.

If the child’s mother dies and the
father doesn’t have parental
responsibility, he would have to
apply for a court order to get it. This
can add to the complications after
such a death.



Stepchildren

In law, the terms ‘stepchild’ and ‘step-
parent’ apply to married relationships
and civil partnerships. If you are an
unmarried ‘step-parent’ you have no
legal or financial responsibility for the
children of your partner.

However, if you have a close bond with
your stepchildren and it seems to you
and your partner that it would help to
have a legal relationship, you could
make a joint application to the court
to have an order for ‘shared residence’,
which would bring with it parental
responsibility. If you are a step-parent,
you have to have a good reason for
wanting parental responsibility. You
must also tell the children’s other
parent about the plan, and they can
say whether or not they agree with it.

Your partner can also appoint you as
the guardian of your stepchildrenin
case she or he dies first. However, this
will not take effect if the children’s
other parent has parental responsibility
and is still alive when your partner dies.
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If you or your partner dies

Unmarried partners do not inherit
from each other automatically the
way married couples do. Instead,

if you die without making a will
(‘intestate’), your property will go

to any children you have. If you
don’t have children, it will go to your
parents or other members of your
blood-related family.

This means that if you are living
together and you want your partner
to benefit when you die, it is vital to
make a will. You should do this even if
you feel that at present you don’t own
anything of great value. It is essential
that you and your partner make wills
if you own your home as tenants in
common (see ‘Buying somewhere
together’ on page 4). For more about
wills, see:

® the Community Legal Advice
leaflet ‘Wills and Probate’; or

e the Advice Services Alliance
booklet, ‘Wills and Living Together’.

See ‘Further help’ on page 25 for
how to get hold of these.

Many unmarried couples do not
bother to make wills, but this can
cause serious and distressing
problems after one partner dies.



There are two main things you need
to think about when you are making
awill:

e what your partner will need
in the future, especially
where they will live; and

e what your children will need
in the future and who will look
after them. You may need to
appoint a guardian for them.
You should think about who you
want the children to live with,
and who you think should look
after their money until they
grow up. These may be different
people. You should discuss this
with the people you want to
appoint to make sure they would
be willing to take on the role.

What happens if | am left
with nothing?

If your partner dies without a will, and
you are not provided for, you may be
able to make a claim to the court for
part of the ‘estate’ (their estate is all
their assets and property, including
houses, investments, money and
belongings). You must make this claim
within six months of probate being
granted on your partner’s estate. See
the Community Legal Advice leaflet
‘Wills and Probate’ for more about
this. You have to show the court that
your partner was supporting you. You
can claim:

® as a ‘cohabitant’ if you lived as a
couple (same-sex or male-female)
for a continuous period of two
years before your partner died; or

® as a ‘dependant’ if you lived
together for less than two years.

Cohabitants may get more than
dependants. You can also bring
claims for children if your partner
was supporting them.

Claims for damages if your
partner dies in an accident

If your partner dies in an accident
and there is a claim for damages, you
won'’t necessarily benefit from this.
Bereavement damages (currently
£11,800) can be paid only to the
husband or wife or registered civil
partner of someone who dies in

an accident. If you had been living
with your partner for a continuous
period of two years before they died,
you can make a claim under the
Fatal Accidents Act 1976 for loss of
financial support. This applies to both
male-female and same-sex couples.
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Other damages are normally paid as State benefits for people
compensation when someone dies living together

in an accident. ‘General damages’,
which means compensation for the
dead person’s pain, suffering and ‘loss
of amenity’, are paid into the person’s
estate. So too are damages for any loss
of earnings or benefit that the dead
person had. These damages will go to
you only if your partner left a will that
named you. Otherwise they will go to
his or her blood-relations like the rest
of his or her property. This is another
reason for making a will.

If you are living together as a couple,
you can claim any ‘non-contributory’
benefits whether or not you are
married or are civil partners. These
include benefits that are now part
of the tax credit system, such as
child benefit and working tax credit.
However, you will only be able to
claim ‘contributory’ benefits, such
as the state pension and widow's or
widower’s benefit, if you are married
or civil partners. For more about

As an unmarried partner you may be benefits, see the Community Legal
able to bring a claim if you experience  Advice leaflet ‘Welfare Benefits’.
losses of your own as a result of the

accident —for instance, if youhaveto ~ Taxmatters

give up work to nurse your partner. There are no tax concessions for

The tenancy on a rented house unmarried couples. Inheritance tax
or flat is the main area that can cause

difficulty and hardship.
With some sorts of tenancies, you

have the right to inherit the tenancy
if your partner was the tenantandhe  There is now almost no difference

Income tax

or she dies. For more about this, see between married and unmarried
the Community Legal Advice leaflet couples where income tax is
‘Renting and Letting’. Same-sex concerned. The married couple’s
couples should be treated as having allowance ended in 2000, except
the same rights in this situation as where one or both people are
male-female couples. over 65.
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Inheritance tax

If your estate is worth more than a
certain amount when you die (called
the ‘threshold’), then the estate is
liable to inheritance tax at 40 per cent
of everything over the threshold level.
The threshold is currently £300,000,
though the figure will increase to
£350,000 for 2010-2011. Married
people and registered civil partners
who inherit their spouse’s or partner’s
estate don’t have to pay any tax, but
if you are not married or have not
registered a civil partnership, you

will have to pay.

If your estate is worth more than the
threshold or may be getting near to

it, you should take legal advice about
ways of arranging your finances

to reduce the tax your estate may
have to pay. It also becomes more
important than ever to make a will.
Remember that the value of any home
you own forms part of your estate.

Capital gains tax

Capital gains tax is charged on the
profit made when things are sold or
transferred. It applies when money or
things are passed between unmarried
or unregistered partners, but not
between married couples or registered
civil partners. If you and your partner
plan to transfer valuable assets
between each other, seek advice from
a specialist solicitor or an accountant.

But there is an important exception
to the rule about paying capital gains
tax: you don’t have to pay it on any
profit you make from selling your
home. A couple who are married or
areregistered civil partners can have
one ‘principal private residence’
between them. An unmarried or
unregistered couple can have one
home each. In all cases, capital gains
tax does not apply to any profit
made from selling these homes.

Pensions

Pension schemes vary widely in their
terms and in the benefits they provide.
Soitis not possible to give detailed
advice in this leaflet. The following
points are some of the things you
should consider when looking at your
pension scheme or choosing one.

If you die during your working life,
most schemes will pay a ‘death-in-
service’ lump-sum paymentand a
regularincome to your dependants.
If you reach retirement age, you
can generally expect a lump sum
on retirement and an income for
yourself for the rest of your life.
Most schemes will pay an income
to your dependants if you die

after retirement.
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You can generally nominate the You should try to find a solicitor who

people you want to get your death- has experience of dealing with the
in-service benefit, but the trustees problems of unmarried couples, as it
of the pension scheme don’t have is a difficult area of the law.

to agree to your nomination. They

) Where can | find a good solicitor?
could refuse to pay it to the people

you Choose. Th|s rarely happens‘ but SOliCitOFS are |.|Sted in lYe“.OW PageS',
you should check with your scheme but you will need one who specialises
administrator whether the trustees in family law. Libraries and citizens
will pay to your partner. advice bureaux can be helpful, as

well as people you know who have

Generally you will have no say in who been to see a family law solicitor.

gets any income after your death.

Only some schemes will pay your Resolution is an association of
partner if you are unmarried orhave  solicitors who specialise in family
not registered as civil partners, though 8w, including those who specialise
this is gradually changing. If you are in cohabitation matters.
planning to join a pension scheme, The Law Society has a Family Law
check this carefully first. Panel. Solicitors on this panel have
Also, you will not be able to claim to pass an exam and prove they
from your partner’s pension if you have family law experience. The Law
split up before they die. Society will give you the names of
solicitors on this panel in your area.
If you split up See ‘Further help’ on page 25 for

Itis probably a good idea to get some ~ how to contact these and other
specialist advice from a solicitor ifyou ~ Organisations.

are thinking about splitting up. He or

she will tell you where you stand and

help you work out your options. You

may decide, after afirst interview, that

you can sort things out yourself, but

at least you will do this knowing about

your legal position.
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Mediation

Mediation is an alternative way of
helping couples reach their own
agreements about children and
money. It can be particularly helpful

if you are not married or in a registered
civil partnership, because the law

can be complicated and taking legal
action is expensive.

A typical mediation service will
offer you and your partner a series
of meetings with one or two trained
mediators. In these meetings you
can talk about children and money
and see whether you can reach any
agreement. If you can, the mediator
will make a note of this agreement
and you will both be able to check it
out with a solicitor.

You can get legal aid for mediation
if you meet certain financial criteria,
but otherwise you have to pay. It
will probably be cheaper, though,
than asking a solicitor to negotiate
a settlement or going to court.
Mediation often results in a better
relationship for you and your
former partner, and this can be
helpful for the future, particularly
if you have children.

For more information about
mediation, including how to find
mediation services in your area,

call the Mediation Helpline (see
‘Further help’ on page 25) or see the
Community Legal Advice leaflet
‘Family Mediation’.

Do | need a solicitor as well
as a mediator?

Mediators cannot advise you on your
legal position, so you will probably
need a solicitor to make sure the
agreement reached is best for you.
Also, if you are involved in court
proceedings, it is sensible to make
into a court order any agreement
you reach about financial matters.
Mediation services cannot do this

for you, but a solicitor can.

Can | get help with legal costs
if | can’t afford them?

If you qualify, you can have public
funding to cover legal proceedings
over money or children’s issues
(called ‘Approved Family Help and
Legal Representation’).

You may also be able to get public
funding for mediation. See the
Legal Services Commission leaflet
‘A Step-by-Step Guide to Legal Aid:
Help with paying for civil cases’ for
more information.
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Arrangements if you have children

The court expects you and your
partner to be able to agree where the
children will live (‘residence’) and
how you will arrange to see them
(‘contact’). If you can do this between
you, there is no need for a court order.
You should continue to make major
decisions about the children together
(the law requires this where both
parents have parental responsibility),
but you can each act on your own if
you need to and if you have parental
responsibility — for example, if you
need to consent to emergency
medical treatment.

You can get a Parenting Plan leaflet

to help you work out your future
arrangements. This and other helpful
leaflets about children are available
from your solicitor or Cafcass, the
organisation that looks after children’s
interests in family court proceedings
(see ‘Further help’ on page 25).

What if we can’t agree?

If you cannot decide which one of

you the children should live with
(‘residence’), or how often they should
see the parent they don't live with
(‘contact’), you may need to apply to
the court for an order. Before you do
this, it is worth seeing whether you
can use a mediation service to help
you reach an agreement.
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If mediation isn’t suitable for you, or if
it doesn’t work, you can apply to the
court foran order. You don’t have to
have a solicitor to act for you but it is
probably a good idea to get some legal
advice before you start.

The Court Service produces a helpful
leaflet about court proceedings and
children, called ‘Children and the
Family Courts’. This is available
from the Court Service website. See
‘Further help’ on page 25 for details.

The court will try to see if you

and your partner can come to an
agreement. If you can’t agree, the
court will make an order. But the
court will make an order only if this
would be better for the child than
not making one. Most cases involving
children are settled by agreement
at areasonably early stage. This is
generally better for everyone and
certainly saves a lot of legal costs.

If contact arrangements are causing
problems, it may be helpful to use

a child contact centre as a neutral
meeting place. Solicitors and courts
will have details of your local centre.
See ‘Further help’ on page 25 for how
to contact the National Association
of Contact Centres.



What if there are specific issues
we can't agree on?

You can apply for a ‘specific issue
order’ if you need the court to decide
a single matter, such as where your
child should go to school.

Also, the court can make a ‘prohibited
steps order’ to stop one parent doing
something that the other parent
disagrees with, such as changing the
child’s surname.

Supporting your children

You and your partner will have to
work out how you are going to support
your children, and whether one of you
is going to pay maintenance to the
other. For most people, this means
coming to a private agreement about
who will pay what.

If you don’t want to do this, or you
can’t come to an agreement, in most
cases, you can use the Child Support
Agency (CSA). This is a government
body that will look at your situation,
and decide how much maintenance
you or your partner should pay.
However, the CSA can deal only with
maintenance from a child’s parent
by blood or by adoption. See ‘What
if we can’t agree?’ on page 17 for
more about this.

Before October 2008 you had to use
the CSA if you were claiming benefits,
but this rule has been stopped.

If you are receiving Income Support
or Jobseeker’s Allowance, you can
keep up to £20 a week from the
maintenance paid by your ex-partner
without it affecting your benefit
payments. Child maintenance has

no effect on your entitlement to
Council Tax Benefit, Housing Benefit
or tax credits.

The CSA has set up a new service
called Child Maintenance Options
(CMO), which can advise you about
maintenance. See ‘Further help’ on
page 25 for its details.

How do | make a private
agreement?

You can make a private agreement
with your partner by working out what
you think is a fair figure and putting

it in writing. You can download an
agreement form from the Child
Maintenance Options website.

The website also has guidance on
working out how much child support
you or your partner would have to

pay if you used the CSA instead. Or
you could ask your solicitor for advice.
But you can come up with your own
figure if you feel the CSA's figure is not
enough for your family’s situation.
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A private agreement is not legally What if | can’t use the CSA?
binding, so if your partner fails to pay
what was set out in the agreement
you can’t take them to court. If your
partner won't keep to the agreement

you can normally apply to the CSA. The court can also make orders
about other matters that the CSA

can't, including:

If the CSA doesn’t have jurisdiction,
you will need to get a court to make
an order about maintenance.

What if we can’t agree?

If you can’t agree on maintenance,
you will normally have to apply to
the CSA. But the CSA can only make e for the particular needs

e for school fees;

maintenance rulings where it has of a disabled child;
‘jurisdiction’. This means if all the e for a ‘top-up’ order if the
following points apply to you: maintenance that the
e Your child is the child (by birth CSA can order reaches a
or adoption) of both parents. (very high) ceiling; or
(This means that stepchildren e to vary an existing order (in
can't get support from their certain circumstances).

step-parents under the CSA.). )
If your child’s father or mother

® You, your child and their other lives abroad, then there are ways
parent all normally live in the of enforcing a maintenance order
UK (or you live abroad but made in UK courts in some other
work for a UK employer). countries. You will need a solicitor’s
® The non-resident parent help to do this.

is not living in the same
household as the child.

® The child is under 16, or under
19 and in full-time education
up to A-level standard.
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What if my partner is not my
child’s other parent?

If your partner is not your child’s
other parent, then you cannot use

the CSA or get a court order against
him or her. You will have to pursue the
child’s actual parent or rely on your
partner’s goodwill.

How is CSA maintenance
worked out?

The CSA works out maintenance by
looking at the non-resident parent’s
net (after-tax) earnings and the

number of children they must support.

From these earnings, the non-resident
parent can take off certain pension
contributions and an allowance for
any new children or stepchildren.

He or she will then pay:

® 15 per cent of their remaining
income for one child;

® 20 per cent for two children; or

® 25 per cent for three
or more children.

The amount of child support paid

for the children also depends on the
number of nights they spend with
each parent. If you have children who
live with you in a second family, this
will be taken into account when

child support is calculated.

The CSAis able to calculate
maintenance on the net income of
the non-resident parent only up to
£2,000 a week. If theirincome is
higher than this, you may be able
to apply to the court for a top-up
order, which will give you more
maintenance.

How do | apply to the CSA
for maintenance?

You can apply online, by phone or by
getting an application form from the
CSA (see 'Further help’ on page 25).
After you have made your application,
the CSA will write to your partner with
another form that they have to fill

in and return within four weeks. The
CSA will then make a maintenance
assessment and tell you both how
much it should be.
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Sorting out the home

Sorting out your rights in the family
home is more difficult than for a
married couple. The court has more
limited powers to change property
interests to achieve a fair result. You
have to rely on what you have agreed
together and the contributions you
have both made to the home. It can
often be hard to prove what you have
both said and done in the past. The
broad principles that will influence
the strength of your claim are set

out below.

If your home is in joint names

If you bought the house together and
put it in both your names, you must
first look at what you agreed then. If
you agreed the shares that you would
both have, you are generally bound by
what you agreed.

However, you may not have discussed
in detail how you would share the
property. You will probably have to
prove what contributions to the home
you have made while you have lived
together if:

® there was no proper agreement
when you bought the property; or

® the agreement made when
you bought the property is
unclear or has been changed.
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If you can’t agree, you will need expert
legal advice about how to deal with
the ownership.

If you continue to own the property
as joint tenants after your separation,
you might want to change the nature
of the joint ownership, and make (or
change) your will, particularly if you
have children, so that your partner
does not automatically get the
property if you die.

If your home is in the name
of one partner

On the face of it, if you're not the
owner then you have no interest in the
home, but you may be able to make a
claim to the court for a share. You can
do this if one of the following applies
toyou:

® You both agreed that you would
share the ownership of the
home, and helped pay for it,
even though it was not in both
your names. That agreement
could be written or verbal.

® You made no agreement, but you
believed that you would have an
interest in the home and made
a financial contribution towards
buying it. In this case, the owner
generally has to have acted in a
way that made you believe they
intended to share the property.



® You relied on a promise by the
owner to share the home, and
you gave up a financial advantage
(such as a job or property of
your own) to come and share
it. You must also have made
contributions to the home.

A contribution could be a payment
towards the original cost, or direct or
indirect contributions towards the

mortgage payments or improvements.

If you rent your home

If you are joint tenants of a rented
property and one of you leaves, the
other person can stay in it, but both
of you will be liable (responsible) for
the whole rent.

A fixed-term joint tenancy can be
ended only if you both agree to this
and your landlord is willing to end
the tenancy. If you have a ‘periodic’
tenancy (one that has no end date,
but continues from week to week or
month to month), either of you can
give the landlord notice to quit. If you
and your partner cannot agree about
the tenancy, you may need to get an
injunction from the court quickly to
prevent your partner giving notice,
which would end the tenancy and
leave you homeless.

You can also ask the court for an order
to transfer the tenancy to you —see
‘Applying to the court to transfer a
tenancy’, on page 21.

If one of you rents the home

The person who is the tenant has the
right to stay in the property. If you are
not the tenant, your only protection
is to apply to the court for an order
allowing you ‘occupation’ of the
property and, ultimately, transferring
the tenancy to you. If you want

to swap the tenancy to the other
person, you will need your landlord’s
agreement first.

If you have a secure tenancy (which
may be the case if you rent from
the local council) and you and your
partner have lived together for the
last 12 months, the person who is
the tenant can ‘assign’ (pass on)

the tenancy to their partner, if that
partner is going to stay in the home.
However, the local council will have
to agree to this.
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Applying to the court to
transfer a tenancy

Under the Family Law Act 1996 you
can apply to the court for an order
transferring a tenancy, either from
joint names to one person’s name,
or from the person who is the tenant
to their partner (the non-tenant).
You would have to explain why the
transfer would be fairer to you both.
The most obvious reason would be
that the person who asks for the
transfer needs to stay in the home
because it will be a home for him or
her and their children.

If you apply for a transfer, it is
important to make sure that your
partner does not stop it by giving a
notice to quit that ends the tenancy.
Once a tenancy has been ended the
court cannot order a transfer. You can
ask your partner for an undertaking (a
promise) that they will not give notice
to quit. If they refuse to do this, you
can ask the court for an injunction to
prevent them giving notice.
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While you wait for the final hearing
of your application for a transfer, or
while you decide whether to go
ahead with an application, you can
apply for an occupation order, which
gives you the right to stay at the
home in the same way as if you were
married to your partner, the tenant.
You will have to show the court that
it would be more harmful for you

to move out than to stay in the
property. If there is a problem with
violence in your relationship, you
can get an order under the Family
Law Act to say your former partner
must not come to the home.

If you don’t want to stay in the
home, or you would not feel safe
there, you could consider applying to
the local council for accommodation
as a homeless person. However,

the council would probably give

you accommodation in this way
only if it considered you ‘in priority
need’. For more about this, see the
Community Legal Advice leaflet
‘Losing Your Home'.



If you have children

You may also be able to bring a claim
on behalf of the children, under
Schedule 1 of the Children Act 1989.
This could mean that the home
owned by one partner cannot be sold
until the children have finished their
education. But it won’t normally mean
that the property will be transferred
to the children or the carer of the
children. The property passes back
to the original owner when the
children finish their education or
become independent.

Sorting out other items you own

You should try to sort these things out
between you —mediation can help.

The legal position is broadly as follows:

e |f you paid for something, you
own it, unless you gave it to
the other person as a gift.

e |f you bought something together
and split the cost equally, then
you own it jointly and equally.

e |f you bought something
out of joint funds so it is not
clear who paid for what, you
own it jointly and equally.

e |f you bought something together
and did not pay the same
amount, you own it in the shares
in which you contributed.

e |f you have both pooled your
money in a bank account, you
own half each unless you have
made an agreement about
having unequal shares.

If you can’t agree about the things
you own jointly, you may have an
expensive battle that could cost far
more than the things themselves
are worth. You cannot get legal aid
for this type of claim.

Financial support

As an unmarried couple, neither of
you would have the right to claim
maintenance for yourself against the
other. You may agree that one of you
will pay maintenance to the other

if you think this is fair. If you want

to make such an agreement legally
enforceable, you can write it in the
form of a deed. But you have few
options for taking action if one of
you breaks the agreement.

If you are looking after your children,
you can claim maintenance for the
children, but the court will not allow
you extra maintenance for yourself
as part of the sum.
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Dealing with emergencies

What if my partner is violent to
me or to the children?

If you need to, first get yourself
(and the children) away from your
partner as soon as you can. Then
call the police.

If you have been badly hurt, go to
your doctor or the local hospital.
Explain what has happened and ask
them to record your injuries so that
they can give evidence about them
if you need it. It may be helpful to
get photographs of injuries while
they are fresh.

Phone a solicitor and arrange to see
him or her as soon as possible if you
think you need legal help.

See ‘Further help’ on page 25 for
details of agencies that can help you if
you are a victim or at risk of domestic
violence. See also the Community
Legal Advice leaflet ‘Domestic
Violence, Abuse and Harassment'.
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What can the law do to
protect me?

The police may take action against
your partner if he or she has
committed a crime. Also, the civil
courts have powers to protect you by
making an order called an injunction.
This can state that your partner must
not harm you. It can also stop them
from getting into or remaining in the
home. The strength of the court order
will depend on the level of protection
the judge thinks you need. Sometimes,
simply getting the police involved

or the threat of an injunction will be
enough to restrain your partner.

Can | get help to pay for this
legal action?

You can be granted public funding
(legal aid) very quickly to cover the
cost of injunction proceedings if you
need them. Your solicitor will be
able to tell you if you qualify.



What if | fear that my partner
will take the children away?

Tell your solicitor at the start of the
case. You can then decide whether the
court should be asked to make orders
about the children or their passports.

‘Reunite’ can offer information and
help to parents who fear that their
children may be abducted. (See
‘Further help’ on page 25 for how
to contact Reunite.)

What if my partner snatches
the children?

If you think the children are likely to
be taken out of the country, tell the
police immediately. The police can
issue a ‘port alert’ to try to stop them
leaving. The police will need a full
description of your partner and the
children. Photographs would be
useful. Tell your solicitor as soon as
possible too.

If you do not think they will leave
the country tell your solicitor, who
can advise you about getting an
emergency court order to have the
children returned.

If the children are taken out of the
country, the International Child
Abduction and Contact Unit may
be able to help (see ‘Further help’
on page 25).

Terms used in matters todo
with living together

Civil partnership A same-sex
partnership that has been registered
under the Civil Partnership Act 2004.
Someone in such a partnership is
called a ‘civil partner’.

Cohabitant/cohabitee These
words mean the same thing. They
mean someone who is living as one
of an unmarried couple, as if they
were husband and wife orinan
‘equivalent relationship’.

Estate The assets and property,
including homes, cars, investments,
money and belongings, that you
leave when you die.

Jointly and severally This means
that you are both responsible for
something, generally a debt. If one
of you does not pay, the other can be
pursued for all the money. You can't
defend yourself by saying that the
other person should pay half.

Joint tenants or tenancy You are
each treated as holding an equal share,
but while the joint tenancy remains
neither of you can take the other
person’s share. If one of you dies, the
other inherits the whole property
automatically. You cannot leave your
share to someone else in your will.
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Parental responsibility All the
rights and duties that go with
parenthood, such as the right to
consent to medical treatment; the
right to choose a child’s name,
religion and schooling; and the duty
to care for and protect the child.

Parental responsibility agreement
This can be made by the child’s father
and mother, or by the people who
have parental responsibility and a
step-parent who is married to or a
civil partner of one of the parents.
There is an official form for this,
which must be formally signed, and
registered at the Principal Registry

of the Family Division.

Precedent A guideline or template
legal document that you can adapt
for your particular situation.

Tenants or tenancy in common
You hold the property in shares and
you can state how much you each
hold when you buy the property.

(If you don't state this, the law says
the shares are equal.) The shares are
separate, so that you can leave your
share to someone else in your will.

Further help

Community Legal Advice

Provides free information direct to the public on
a range of common legal problems.

Call 0845 345 4 345

If you qualify for legal aid, get free advice

from a specialist legal adviser about benefits
and tax credits, debt, education, employment
or housing. Also find a high quality local legal
adviser or solicitor.

Click www.communitylegaladvice.org.uk

Find a high quality local legal adviser or solicitor,
link to other online information and see if you
qualify for legal aid using our calculator.

Resolution
phone: 01689 820272
www.resolution.org.uk

The Law Society of England and Wales
phone: 020 7242 1222
www.lawsociety.org.uk

Cafcass

The organisation that looks after children’s
interests in family court proceedings. Its website
has useful leaflets for couples with children,
including the parenting plan.

phone: 020 7510 7000

www.cafcass.gov.uk

The Court Service website

For copies of forms and leaflets relating
to family proceedings
www.hmcourts-service.gov.uk
National Association of Child
Contact Centres

phone: 0845 4500 280
www.naccc.org.uk
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Relate

You can find local branches of Relate
in the phone book. They have services
for people moving in together,
managing second relationships or
having relationship problems.

phone: 0300 100 1234
www.relate.org.uk

Advice Services Alliance

A dedicated website of legal advice
for cohabiting couples, with useful precedents
and practical advice

www.advicenow.org.uk/livingtogether

One Plus One

For information about legal rights for married
and unmarried couples

020 7553 9530

www.oneplusone.org.uk

Stonewall

Campaign for equality and justice for lesbians,
gay men and bisexuals. The website includes
legal information.

phone: 08000 50 20 20
www.stonewall.org.uk

Child Support Agency (CSA)
phone: 08457 133 133
www.csa.gov.uk

Child Maintenance Options (CMO)
phone: 0800 988 0988
www.cmoptions.org

Family Mediation Helpline
phone: 0845 60 26 627
www.familymediationhelpline.co.uk

Reunite

phone: 0116 2556 234

www.reunite.org

International Child Abduction

and Contact Unit

Phone: 020 7911 7045 or 7047
www.officialsolicitor.gov.uk/os/icacu.htm

Freephone 24-hour National Domestic
Violence Helpline run in partnership
between Women's Aid and Refuge
phone: 0808 2000 247

Women's Aid
www.womensaid.org.uk

Refuge
www.refuge.org.uk

Domestic violence

You can download a copy of the government
leaflet ‘Domestic Violence — Financial control,
emotional abuse’ from www.crimereduction.
homeoffice.gov.uk/dv/dv08b.htm
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The Community Legal Service

The Community Legal Service has been
set up to help you find the right legal
information and advice to solve your
problems.

You can get help through a national
network of organisations including
Citizens Advice Bureaux, Law Centres,
many independent advice centres and
thousands of high street solicitors. All of
these services meet quality standards set
by the Legal Services Commission. Look
for the Community Legal Service logo,
shown below.

Many of the organisations offer some

or all of their services for free. If you
cannot afford to pay for advice you may
be eligible for financial support through
the Community Legal Service Fund
(legal aid). You can order leaflets about
funding from the LSC Leaflet line on
0845 3000 343. You can also use a legal
aid eligibility calculator on the website:
www.communitylegaladvice.org.uk

Community
Legal Service

The Legal Services Commission (LSC)

The Community Legal Service and

the Community Legal Service Fund

are managed by the Legal Services
Commission. To find out more about us
visit our website at www.legalservices.
gov.uk or find the details for your local
Legal Services Commission office in the
phone book.

legal services

COMMISSION



1 Dealing with Debt 19 Community Care

2 Employment 20 Education

3 Divorce and Separation 21 Immigration and Nationality

4 Renting and Letting 22 Mental Health

5 Buying and Selling Property 23 Alternatives to Court

6 Losing your Home 24 Family Mediation

7 The Human Rights Act 25 Veterans

8 Claiming Asylum 26 Domestic Violence, Abuse and Harassment
9 Welfare Benefits 27 Living Together and your Rights if

10 Wills and Probate you Separate

11 Dealing with the Police 29 Care Proceedings

12 No-win, No-fee Actions 30 Neighbourhood and Community Disputes

13 Problems with Goods and Services 31 Changing your Name
14 Medical Accidents

15 Equal Opportunities Advice Guides

16 Racial Discrimination G1 A Step-by-Step Guide to

17 Personal Injury Choosing a Legal Adviser

18 Rights for Disabled People G2 A Step-by-Step Guide to Legal Aid

The leaflets are also available in Welsh, Braille and Audio.
To order any of these leaflets contact the LSC leaflet line on 0845 3000 343
or email LSCLeaflets@ecgroup.co.uk or Fax 020 8867 3225.

This leaflet is published by the Legal Services
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